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WPPE's industry leading
reliability, service and
support makes us the smart
choice for your business.

OUR SERVICES:
e Crane certifications
®* PM services
e Equipment rebuilds
* Painting and restoration
e OEM parts
e On-site field service
® Shop service
e Third party inspections

* Financing options available
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2 See us at ConExpo
March 10, 2020
/' Las Vegas, NV

See us at MITA
Annual Convention

Jan 21-23, 2020
Mt. Pleasant, Ml
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Z Contractors, Inc.

The company worked

on the Brush Street and 1-94
project located in Detroit that
was demolished in April 2019.
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COMMENT

Executive Vice President

Mike Nystrom

By the time you read this
article, 2019 will have wrapped
up and a new decade will be
underway. The last decade brought
with it many new challenges
and MITA has been your partner
throughout this “rebuilding” decade
that followed the recession.
Those issues included: healthcare
reform, challenges related to
prevailing wage and Buy America,
infrastructure funding, new rules
related to silica exposure and
prompt pay, and a continuing
focus on workzone safety and
workforce development. The list
goes on and on, and so it will be

as the new decade commences.
MITA will continue to advocate on
your behalf in all areas related to
the heavy construction industry:
safety, engineering, legislative, and
workforce development.

The most important thing that
| can say to you is this: MITA is
only a phone call away (517-347-
8336) if you ever have an issue or
concern; however, our well-trained
and dedicated staff are not mind
readers. Call us as soon as an
issue arises. We are here for you!

Best wishes to you, your staff
and families for a safe, prosperous
and happy new year!

HELPING YOU BUILD
ON YOUR SUCCESS

Doeren Mayhew is proud to serve the specialized
needs of more than 300 contractors nationwide.
Whether you are a mid-size specialty company or
a general contractor doing business globally, we
can help you achieve your goals more effectively.

Call Doeren Mayhew’s Construction Group
today and put more than 85 years of industry
experience to work for you.

S DoerenMayhew

CPAs AND ADVISORS

248.244.3000 | www.doeren.com
Florida | Michigan | North Carolina | Texas

Audit | Tax | Job Costing | Cost Certification | Litigation Support
Internal Control and Fraud Analysis | Payroll | Insurance
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MITA BOARD OF DIRECTORS

OFFICERS

President
Brandie Meisner
M & M Excavating Company

President-Elect
Brian Hoffman
Hoffman Bros., Inc.

Vice-President
Pat Dunigan
Dunigan Bros., Inc.

Treasurer
J.W. Fisher
Fisher Contracting Company

Executive Vice President/Secretary
Mike Nystrom

DIRECTORS

Past President
Mike Malloure
C.A. Hull Co., Inc.

Past President
Jim Doescher
Dan’s Excavating, Inc.

Director at Large
Rinaldo Acciavatti
Pamar Enterprises, Inc.

Director at Large
Steve Maranowski
Spartan Specialties, LTD

Director at Large

Mike Peake

Action Traffic Maintenance
Director at Large

Jack Dykstra
Jack Dykstra Excavating, Inc.

Director at Large
John Zito
Zito Construction Co.

Director at Large
Karl Schweitzer
GM & Sons, Inc.

Director at Large
Chad Listerman
CL Trucking & Excavating, LLC

Director at Large
Scott Velting
Velting Contractors, Inc.

Director at Large
Deb Edgecomb
Sanches Construction

Director at Large
Lincoln Noel
Payne & Dolan, Inc.

Director at Large
Mike DeFinis
Angelo lafrate Construction Co.

Director at Large
Aden Shea
P.K. Contracting, Inc.

Director at Large
Chad Loney
Reith-Riley Construction Co.

Director—Concrete
Angelo Lanni

Florence Cement Company, Inc.

Director—Bituminous
Alan Sandell

Cadillac Asphalt, LLC
Director—Structures
Jeff Stover

Toebe Construction LLC

Director—Specialties
Pete Scodeller
Scodeller Construction, Inc.

Director— Utilities
Remi Coolsaet
R.L. Coolsaet Construction Co.

Director—Excavating
Troy Broad
Team Elmer’s

Director—Underground
J.W. Kalin
Kalin Construction Co., Inc.

ASSOCIATE MEMBER COUNCIL

Mike Buck
Association Benefits/Salus Group

Dale Chambers
Jensen Bridge & Supply

Amy Trahey, P.E.
Great Lakes Engineering Group, LLC

STAFF

Mike Nystrom
Executive Vice President
mikenystrom@thinkmita.org

Rob Coppermsith
Vice President of Membership Services
robcoppersmith@thinkmita.org

Glenn Bukoski, P.E.
Vice President of Engineering Services
glennbukoski@thinkmita.org

Lance Binoniemi

Vice President of

Government Affairs
lancebinoniemi@thinkmita.org

Rachelle VanDeventer, P.E.
Vice President of Industry Relations
rachellevandeventer@thinkmita.org

Nancy Brown

MITA Cross-Section Magazine Editor
Director of Communications
nancybrown@thinkmita.org

Mariam Robinson
Director of Strategic Affairs
mariamrobinson@thinkmita.org

Ken Bertolini
Director of Workforce Development
kenbertolini@thinkmita.org

Mary Moody
Accounting Coordinator
marymoody@thinkmita.org

Danielle Coppersmith
Events Coordinator
daniellecoppersmith@
thinkmita.org

Sara Schaibly
Membership Services Coordinator
saraschaibly@thinkmita.org

Ellen Nystrom
Receptionist
ellennystrom@thinkmita.org

L
BARRICADING

Proudly Serving Michigan
Since 1982

President: Diana Folleth
dfolleth@capitolbarricading.com

Project Manager/Estimator: Ken Brandt

kbrandt@capitolbarricading.com

Superintendent: Ken Wolverton

kwolverton@capitolbarricading.com

TRAFFIC SAFETY SPECIALISTS

Complete Work Zone Protection
Temporary & Permanent Signing
Equipment Rental & Sales

Moving Lane/Shoulder Closures
Traffic Regulator Services (Flaggers)
Full Sequence Set-up &

Operation or Personnel Only

S517-372-1291

MDOT DBE Certified — 06028
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If your employees are
working in a TRENCH,
they are working in a
DANGEROUS place.

H
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FPRODUGTIORN
America’s Trench Box Builder

800-552-8800

Protect them by using a
trench shield or other
shoring equipment from
Efficiency Production.

Trench Shields Slide Rail System

Build-A-Box™

Hydraulic Shoring Stone Mizer Bedding Box



MEMBER PROFILE

The team at Z Contractors Inc., specializes in bridge construction/rehabilitation and much more.

Z Contractors, Inc.

Z Contractors, Inc., was
established in 2010 and is an MDOT
pre-qualified, Shelby Township-
based contractor that specializes
in heavy civil construction. Their
focus in the heavy civil market
includes both new construction and
rehabilitation of Michigan’s Bridge
infrastructure which ranges in
diversity, magnitude and complexity.

Examples of current and past
projects include removal and
replacement of two structures
and approach work above 1-94 at
Second Avenue and Brush Street
in Detroit; two bridges and a tunnel
at the American Center for Mobility
Highway Speed Loop in Ypsilanti; 2
M1 Rail Project bridges at Woodward
over |-75 and Woodward over 1-94
in addition to a retaining wall in

Detroit; and deep overlay, bridge joint

replacement and repair, and brush
block rehabilitation on the Michigan

8 MITA CROSSSECTION WINTER 2020

half of the Blue Water Bridge
Overlay.

Being a member of MITA has
benefited the company in many
ways, according to Mike Phelps, Vice
President of Z Contractors, Inc.

“Besides the obvious way
Mike Nystrom and his team at
MITA work to better the industry
by lobbying and working the state
and local government to increase
road funding,” Phelps said, “MITA
really brings the industry together.
We may battle on bid letting day,
but MITA unites the contractors
and suppliers. MITA also facilitates
meetings with MDOT to ensure
any changes to specifications are
agreeable with MITA members and
allows contractors the opportunity to
comment before industry standards
are changed.”

MITA is an asset when it
comes to safety as well, Phelps

said. From training to appealing
MIOSHA violations, they provide
recommendations and solutions to
situations that arise for members.

“MITA is also reaching out to
help establish training for younger
generations from the scholarship
program to the future leader
program,” he added. “They educate
students on ways they can become
part of this great industry.”

As for the joys and challenges,
Phelps said it is the vision of Z
Contractors, Inc., to grow as a team,
improve their expertise and invest in
their future while assuring integrity,
respect, and quality work in a safe
work environment.

“This passion is enabling us to
show future generations how our
work today affects the landscape
of tomorrow,” he said. “It is very
rewarding to bring our families to
a job site and show them the level



ACM Test Track project in Ypsilanti that was completed in 2017.

of work that goes into making it all
happen and come to fruition.” S

As for the challenges, that varies
from day to day.

“This industry always keeps you
on your toes,” he said. “Schedules
always change, issues always arise
and that is what makes the industry
what it is. The rush you feel when
you finish a project and it is open to
traffic makes it all worth it.” &

pecialites

Bridge Construction &
Rehabilitation
Foundation Piling & Earth

Retention

Structural Concrete
Underground utilities
Earthwork

Pumping Stations

} Z Contractors, Inc.

www.z-contractors.com

50500 Design Lane

Shelby Township, Mich. 48315
Phone: 586-625-8899

Fax: 586-726-8481

MAIN CONTACTS

Blake Zapczynski
Owner, President
bzap@z-contractors.com

Brooke Sebero
Owner, CFO
brookezap@z-contractors.com

Mike Phelps, P.E.
Vice President
mphelps@z-contractors.com

Paul Zapczynski
Operations Manager
paulzap@z-contractors.com

Mark Gilsbach
General Superintendent
mgilsbach@z-contractors.com

Members of MITA since 2010

Recycled Concrete & Asphalt Products
www.gbmrecycledconcrete.com

e Chilson Road, Howell

e Kensington Road, Brighton

COMPANIES

Natural Aggregate Products
www.gbmsandandgravel.com

¢ Hogan Road, Fenton

Operated by: DCF Recycling, Inc.

PO Box 1357 *» BrightonMI148116 * Phone 810-522-6474 - Fax810-522-6499
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KOTZ SANGSTER

ATTORNEYS AND COUNSELORS AT LAW

ABOUT KOTZ SANGSTER WYSOCKI P.C.
Kotz Sangster Wysocki P.C., is a business law firm concentrating on the representation of middle market

companies throughout Michigan and beyond. The firm represents a broad cross-section of businesses, and

provides a full range of legal services to their clients, both locally and nationally. For clients doing business

internationally, one of the firm’s most powerful resources is their membership in Lawyers Associated Worldwide

(LAW), a global association of over 100 independent law firms located in more than 150 commercial centers

throughout the world.

Established in 1978, the firm started with three lawyers and focused its practice primarily on companies

engaged in the automotive supply, aerospace, manufacturing, and construction industries. From its beginning, the

firm has been located in the Renaissance Center in Detroit and was one of the original tenants.

During the 1980s and 1990s, the firm focused on developing relationships with commercial banks, accounting

firms, financial and business consultants, insurance agencies and construction-related entities to achieve an

established profile in the business community. In addition, during this period, the firm solidified its expertise as a

business law firm and developed specialized practice areas in Construction Law, Financial Services, Mergers and

Acquisitions, and Health Care Law.

In the 2000s, Kotz Sangster expanded its platform and established a Bloomfield Hills office, as well as four

offices covering Grand Rapids and Southwest Michigan.

MITA Connection

Founded in 1978, Kotz Sangster
Wysocki P.C. is located in downtown
Detroit in the Renaissance Center,
with additional offices in Bloomfield
Hills, Grand Rapids, Niles, St. Joseph
and South Haven, Mich. Their clients
include many MITA members, and
Attorneys Jeff Sangster and Ed
Boucher are familiar faces at the
MITA Annual Conference, Golf
Outings, Summer Conference, Wild
Game Dinner, Holiday Parties and
the Management Conference.

Their total immersion in MITA has
helped them understand their clients’
businesses as they provide legal
counsel in all areas of construction
law, including contract review/

10 MITA CROSSSECTION WINTER 2020

negotiation, development work,
risk mitigation, and claims matters,
including litigation and arbitration.

Services

“Our firm manages damages and
risks for contractors and provides a
full set of other legal services,” said
Founding Partner Jeff Sangster,
who for more than 30 years has
focused on all aspects of construction
law.

In addition to construction law,
Sangster provides counsel on high-
profile development projects. Most
notably at this time he is providing
legal counsel for The Mid, which
will be the largest development
in Detroit north of Mack Avenue

since the 1920s. The $377 million
project was announced this March
and is scheduled to be completed
by the end of next year. In addition,
Sangster is providing counsel on
the historic Leland Hotel renovation,
Broderick Towers Apartments, the
Downtown Development Authority,
Brownfield Authority, and the
Wayne and Oakland County Drain
Commissioners. He also finds time
for community service work, with a
large commitment to the Salvation
Army in southeast Michigan. In

fact, The Salvation Army Outdoors
annual sporting clay outing, which he
organizes, is an event attended by
many MITA members, as are events
for Pure Oakland Water, a water



} Kotz Sangster

MAIN CONTACTS

Wysocki P.C.

www.kotzsangster.com

400 Renaissance Center, Suite 3400
Detroit, Mich. 48243

Phone: 313-259-8654

Fax: 313-259-1451

Jeffrey Sangster

Construction/Development Attorney

jsangster@kotzsangster.com
Direct Office Phone: 313-259-8655
Cell: 313-410-1820

R. Edward Boucher

Construction Lawyer
rboucher@kotzsangster.com
Direct Office Phone: 313-259-8582
Cell: 313-408-0536

Members of MITA since 1999

Specialites

Construction law Environmental law

Corporate law and business Healthcare law

succession planning Insurance law

Employment and labor law Mergers and acquisitions

Estate planning Real estate law

Family law Tax law

Finance and banking law

resources charity for which he serves as a board member. The firm’s western
Michigan offices do a significant amount of charity work for YMCAs, as well.

Attorney Ed Boucher, who has practiced law for 22 years, said that
although the firm’s primary client base in construction is trade contractors who
are MITA members, their team also provides services to heavy civil owners.

“As our expertise has grown over the years, we have gained a complete
perspective of trade contractors, project managers, municipal owners and
private owners,” said Boucher, who joined the firm in 2001 and previously
worked in the field of insurance law. “This has allowed us to improve the quality
of the projects our clients are working on.”

The problems that arise as their clients work on construction projects do not
only happen between 9 and 5 Monday through Friday, and both Boucher and
Sangster work right along with them 24-7, cell phones in hand. While working
around the clock, the confidential nature of the information they receive is never
taken lightly.

“We take what they say to the grave,” Boucher emphasized. “And it doesn’t
matter if we are representing a large or a smaller shop, where the money is

coming directly out of the company owner’s pocket. The

level of professional service and confidentiality is the

SPARTAN SPEGIAL

SOIL STABILIZATION SOLUTIONS

— GROUTING TECHNOLOGIES —
FOUNDATION GROUTING

same.”
Boucher added that Kotz Sangster Wysocki P.C.
understands the pressures that smaller shops are under,

COMPACTION GROUTING
CHEMICAL GROUTING
MICRO FINE CEMENT

CONCRETE REPAIR
PREPLACED AGGREGATE

EPOXY INJECTION
FABRIC FORM GROUT BAGS
GUNITE

PILES
MINI PILES
SOIL NAILING
EARTH & ROCK ANCHORS

586-826-8811

6250 SIMS STERLING HEIGHTS MI 48313

and yet they have the depth to also provide service to
mega corporations, such as their client Skanska, one of
the world’s leading project development and construction
contractors.

The Strategy; The Fight

With 30 years under his belt practicing law, what still
fascinates Sangster? The Strategy. Twenty years ago his
practice was 2 contractors and Y2 landlord tenant issues.
That was not exciting enough for him, he said, and his

Continued on page 12
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ASSOCIATE MEMBER PROFILE

Continued from page 11

focus became construction law.

For Boucher, the passion after 22
years is still in The Fight.

“The fight is fun,” said Boucher,
who likened this to his love of playing
and coaching hockey for his five
sons, who are all active in swimming,
lacrosse, and water polo. “We get
tremendous satisfaction in solving
our clients’ problems. We fish with
them. We hunt with them. For us,
fighting on their behalf is personal.
It’s an honor to be their advocate.”

In the field of construction law, the
potential is always there for a fight,
as Boucher and Sangster work on
complex infrastructure and vertical
projects. However, Boucher noted
they rarely litigate projects when they
have been involved in the contract
drafting or negotiating process
because the unusual risks have been
identified or ironed out.

“We also always encourage our
clients to be on top of issues and
to call us if they have even a hint
of a problem so we can solve it
before they have a claim,” Boucher
emphasized. “That’s why we keep
our cell phones on. We have learned
to triage situations that arise, and
we have a full team that gives us the
ability to meet deadlines and provide
the highest level of service.”

Away From Work

When Sangster is taking a break
from providing legal services to his
clients, he can be found shooting or
hunting, often with MITA members.
Animal trophies are mounted on the
wall of his office from his many big
game hunting excursions, along with
sport shooting trophies. In addition
to hunting, he enjoys boating and
lake life with his wife, Sherry, at their
home in St. Clair Shores.

12 MITA CROSSSECTION WINTER 2020

Boucher, lives in Ann Arbor and
enjoys fishing and shooting—mainly
sport clay shooting. He and his wife
Laura, a talented wedding floral
designer and former flight attendant
and model, who sadly passed away
this June, treasured many memorable
years of love and happiness raising
five boys, including two sets of twins:
Nicky, 17; Noah, 17; Alex, 21; Lewis,
31; and Casey, 31.

He also finds time for community
service, including participating in The
Salvation Army’s annual clay shoot,
which benefits an outdoor program
for youth and their families.

Challenges

Technology is definitely changing
the way they do business, Boucher
said. Sangster agreed, adding that
simply dealing with digital information
during a litigation, for example, can
mean taking 250,000 documents
and narrowing them down to 12,000-
15,000 documents.

“250,000 documents is actually
an understatement,” Boucher added.
“Sometimes we are dealing with
many more than that, considering
all the plans, emails, texts, etc., but
we have an attorney who focuses on
e-discovery and 40 attorneys plus 20
professional staff who are up to the
challenge.”

The Future

“We are not done growing and
deepening our practice groups where
it makes sense, so we can continue
to provide services to our clients,”
Boucher said. “Clients may ask us
for business help, but then they need
family law work, which brings divorce
cases—thus an expansion in Family
Law services was an important move.
Our labor and employment group
has been a very helpful resource.
And during the economic downturn,
we expanded to augment our
bankruptcy services. Then, as the
economy improved, our corporate

7150

DETECTABLE WARNING SURFACES
FOR PEDESTRIAN CROSSINGS

Michigan’s Largest
Distributor of ADA Tiles msrocknow,

Compliant with MDOT & City of Detroit

Cast in Place * Surface Mount ¢ Replaceable
Available in Assorted Colors & Sizes

Visit us online at
acecutting.com

25806 Novi Rd., Novi, Ml 48375

(248) 449-4944



practice groups were able to assist contractors with their
increased need for restructuring, finance, and banking
work. We are excited about changes that the future

has in store for us. But our clients’ closely held family
businesses are still a priority as we are not so big that we
have outgrown them.”

Boucher added: “The firm takes the trust clients have
for our services seriously. We are honored by it, and we
are as loyal as...”

“Junk yard dogs,” Sangster affirmed.

Jeffrey M.
Sangster is
a founding
member of
Kotz Sangster.
For more than
30 years, his
practice has
focused on
all aspects of
construction
law, from
construction
contract
drafting and
negotiations,
contract review and risk analysis, to claim resolution
through litigation, arbitration, facilitation and mediation.

Jeff represents a diverse mixture of clients,
including construction managers, general contractors,
subcontractors, suppliers, bond companies,
governmental and quasi-governmental entities,
developers, non-profits and manufacturers. Jeff and
his team specialize in a wide variety of commercial,
industrial, and civil projects which encompass hospitals,
stadiums, casinos, hotels, ethanol plants, churches,
historic properties, sewer and infrastructure, bridges,
automotive paint lines, correctional facilities and
manufacturing plants, as well as most other types of
construction, including commercial and residential
developments.

Jeff has an intimate understanding of contractors
and developers and their business objectives. He has
specific knowledge and experience in design, site work,

Jeffrey M. Sangster

3584 Airline Road, Muskegon, Michigan 49444
231.733-1904 -+ 1-800-TOO-BUSH
WWW.BUSHCONCRETEPRODUCTS.COM
Ser\/ing Since 1928
M.D.O.T. approved supplier
of Catch Basins, Manholes
and Highway Barriers.

Also a supplier of
Sign Bases and other
traffic control products.

foundations, structural steel, masonry, electrical/mechanical,
roofing systems, finish trades, etc.

Together with the construction team, Jeff has developed
risk mitigation programs which involve all aspects of the
construction process, from the bid phase through contract
negotiations and project administration, as well as project
closeout. He has also obtained significant victories for
clients through arbitration and litigation in courts throughout
the country. His litigation experience includes significant
involvement in delay claims, including complex Critical Path
Method analysis, defect claims, design claims, construction
liens, payment and performance bond claims, complex
insurance coverage issues, and complex environmental
issues. He sits as an arbitrator on the construction panel for
the American Arbitration Association and, therefore, he is
afforded the opportunity to view a construction dispute from
both sides of the table, which is of significant benefit to his
clients.

Continued on page 19
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COMMENT—Vice President of Membership Services

Where Will You Be On
January 22-24, 2020?

Rob Coppersmith

To contact Rob Coppersmith, email him
at robcoppersmith@thinkmita.org or call
the MITA office at 517-347-8336.

MITA staff and the bulk of the heavy construction
industry will be at Soaring Eagle Casino and Resort for
the 2020 Annual Conference! MITA’s largest event of
the year! Honestly, the phone calls for this event started
coming in early August, which always bodes well for
attendance. The theme of the event will hover around
workforce development but encompass so much more.
So pack your bags.

Wednesday’s keynote speaker is the rags to riches
story about Jeff Henderson. From the streets to the
stove, from cocaine to foie gras is the tag line on his
book. Jeff’s story will inspire you, awe you and provide
ideas for developing your workforce. Another highlight
of the day will be our Honorary Member portion of
the day. This year we will pay homage to two industry
giants, Bruce Lowing of Hardman Construction and
Tom Wagenmaker of Anlaan Corporation. Both have a
rich history in the industry and have been instrumental
leaders regarding the history of MITA.

Thursday’s keynote, Wally Adamchik, is a name
I’m guessing you won’t recognize, but won’t forget. He
got my attention with his 2019 People in Construction
Report. Wally took a good hard look at what’s working
and not working with regards to employees in the heavy
construction industry and the results of his work will be
a gut punch to many of you. A quote from the report
was enough to make me call: “A deeper look suggest
employees might not be looking for a new job at all

14 MITA CROSSSECTION WINTER 2020

if they were more engaged in their present one, and if
leadership was simply doing a better job of truly caring
about employees”. The results of his study should get the
wheels in your head-turning.

As always we will have a wide array of break out
sessions that provide an opportunity to collect continuing
education credits. The Michigan Workzone Safety
Task Force will also be presenting their survey results
and asking for input regarding best practices for safer
construction zones.

With some of our traditional industry parties and large
vendor area, there should be something for everybody! We
at MITA look forward to seeing you at the event. &

e R

134.122.2488
Romulus

gib

269.342.4133
Kalamazoo

® Main Office @
Mason 517.244.1300




COMMENT—Vice President of Industry Relations

Power Unit Only
Construction Equipment
Annual Permit

The Michigan Department of Transportation (MDOT) has recently released
a new Power Unit Only Construction Equipment annual permit. This new
annual permit has been implemented to fulfill compliance with amendments
to Section 725 of the Michigan Vehicle Code, effective May 18, 2018. The
law now allows an applicant to obtain an annual (single multiple-trip) permit
for the movement of construction equipment to exceed the size, load, or size
and load maximums specified in the Code for a power (or pulling) unit, without
requiring a separate permit for each individual piece of equipment carried by
that unit.

The Power Unit Only Construction Equipment annual permit fee is $264.
Under this permit, any individual piece(s) of equipment (including the trailer)

u P ‘ ’ Certified Public Accountants

WE UNDERSTAND YOUR INDUSTRY
LIKE WE UNDERSTAND OUR OWN

¢ Dedicated team of knowledgeable professionals who
specialize in the construction industry

¢ Ability to identify and address trends, accounting
requirements, and regulations as they change

e National Construction Practice led out of our Michigan offices

¢ Provides “The next level of service” —
a high-quality personal service and
exceptional product

John J. Gallo

National Construction Practice Leader
jgallo@uhy-us.com

248 204 9339

LawrenceTechnological University

Possible is everything.

SOUTHFIELD, MICHIGAN

“The next level
An independent member of UHY International service
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COMMENT—Director of Workforce Development

Federal Funds Available
for Skills Improvement

Ken Bertolini

To contact Ken Bertolini, email him at
kenbertolini@thinkmita.org or call the
MITA office at 517-347-8336.

Did you know?....There is money
available through the US federal
government for skills improvement
or other upgraded programs that
are registered with the Department
of Labor. The funds are through
the U.S. Code, Title 23. Highways,
Chapter 1. Federal-Aid Highways,
Section 140. Nondicrimination.
(https://www.law.cornell.edu/uscode/
text/23/140)

This program was established
to ensure equal employment
opportunity for training and

employment without regard to
race, color, creed, national origin,
or sex. It is specifically set up to
make funds available for training
positions for persons who receive
welfare assistance from the

state, as long as such programs
do not cause current employees
to be displaced or precluded
workers that are participating in an
apprenticeship, skilled improvement,
or other programs registered with

Continued on page 44

The company makes no representations or warranties of any kind regarding any benefit or
service provided. Any service or benefit provided in on an “as is" basis and the Company
disclaims any express or implied warranties, including without limitation, warranties of
fitness for a particular purpose, merchantability, or warranties against infringement. The
Company shall not be liable for any damages or losses, including indirect, consequential,
special, incidental or punitive damages, lost profits, loss of programs or data, or
interruption of business activity resulting or caused by the Content. The information
in these materials should not replace professional advice. Company makes not legal
representations and potential users of Company's website, benefits, products or services
should consult with their own legal, tax, or other professionals before adopting any benefit
plan or service offered. Company products, benefits, plans or services may vary state-to-
state and are subject to the requirements, terms and conditions of each respective state.
All products, services, plans and benefits may not be available or recognized in all areas.
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COMMENT—Vice President of Industry Relations

Continued from page 15

carried by a power unit are covered
by the power unit’s permit and do
not themselves require a separate
permit. These annual permits are
limited to the hauling of construction
equipment, but a definition for
construction equipment is not
included in the Code.

Although this change is expected
to reduce the number of permits
issued by MDOT, and thus reduce
the State Trunkline Fund (STF)
revenue (by an estimated $491,000),
it is also expected to save a
lot of paperwork and time. The
department’s previous practice had
required industry operators to obtain
a permit for each trailer and each
piece of equipment transported, in
addition to the power unit.

Other provisions to the Code
that have been implemented for
construction equipment include:

* The permit may be stored and
presented by the holder of the
permit using a mobile device.

* The permit shall not contain any
restrictions on daily operating
hours and shall only include
Memorial Day weekend, the
Fourth of July holiday, and Labor
Day weekend as restricted
holidays. (The permit may contain
restrictions on travel when the
permit holder is traveling within
a county that has a population
greater than 150,000.)

+ The permit shall not require travel
of more than 10 miles per hour
below the posted speed.

The Power Unit Only
Construction Equipment annual
permit can be obtained through
MDOT’s Michigan Transport
Routing and Internet Permitting
(MITRIP) system through the MDOT
Permit Gateway (www.michigan.
gov/mdotmpg). Single trip permits
through MDOT are still an option.
Please note that the amendments
to the Code do not have an impact
on local road agency transport
permitting or related permit fees
assessed by local road agencies. &

HEAVY UNDERGROUND CONSTRUCTION

Delivering Quality and Innovative
Underground Construction Since 1965

Soft Ground, Hard Rock & Pressurized Face Tunneling

Tunnel Rehabilitation - Shaft & Caisson Excavation « Concrete Structures

JAY DEE CONTRACTORS, INC.

38777 Schoolcraft Road

Livonia, M|l 48150
Phone: 734-591-3400

Email: JTDiPonio@jaydee.us

Website: www.jaydee.us

Our Work Underground
Makes the Surface
World More Livable



Legislative Update

MITA PAC Donations—
Every Little Bit Helps

By Lance Binoniemi, Vice President of Government Affairs

The MITA Political Action
Committee (PAC) is one of the
strongest business PACs in the state
and has been for over a decade. It
is a successful PAC because some
of our dedicated members donate
their own personal money year
after year. Unfortunately, only a
small percentage of MITA members
actually contribute, and there are
a variety of reasons why some
members just don’t. The requirement
that the PAC can only accept
personal contributions, differing
philosophies on political giving,
not believing in giving politicians
money, and many more reasons
are provided when someone says
they choose not to contribute. But
the staff has heard from members
that one reason is that they don’t
think their donation is large enough
to make a difference in the grand
scheme of things. And that couldn’t
be further from the truth.

Various MITA staff members
have often said, “If we had every

member, and every one of their top
employees just give $50—-$100 each
year to the MITA PAC, we would

be the largest PAC in the state.”
Increased participation in the PAC
obviously brings in more dollars to
be utilized towards our collective
goal, but it also strengthens our
association and our industry. Getting
more politically active is beneficial
to yourself, your business and our
industry. And, if you are contributing
to a PAC, you are already more
politically active and have more
incentive to go even beyond just
giving.

Your MITA PAC dollars are
utilized to help out those candidates
who support our industry.
Unfortunately, campaigns have
become more expensive with every
election cycle, which means it is
even more essential for the MITA
PAC to be stronger than ever.
There are plenty of groups who are
supporting candidates that don’t
support our issues and won'’t raise

the necessary dollars to fund our
transportation network if elected. We
have to band together and support
those candidates who understand
that we’ve underinvested in our
infrastructure, that our industry faces
difficult regulatory burdens, and that
your companies are important to the
economic growth of our state.

If you have been a PAC
contributor in the past, we sincerely
thank you. We have maintained a
strong influence in Michigan politics
because of our ability to support
candidates who support our industry.
If you have not contributed in the
past, | hope you will take some
time to consider it. And, if you
have any questions about how the
PAC operates or where the money
goes, please feel free to contact
me at the office or at my email,
and we can certainly discuss. We
are extremely careful and diligent
with your personal donations and
having an understanding of that may
encourage you to donate. &

Dick, Scott or Tim
(517) 529-9406

Boring and Jacking

Pipe Jacking

Scott (517) 206-5423 (cell)
Tim (734) 552-2667 (cell)
Fax (517) 529-4504

Tunneling

Horizontal

MDOT, INDOT, ODOT Prequalified

Directional
Drilling

2535 Bader Road ¢ Horton, Michigan 49246
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ASSOCIATE MEMBER PROFILE

Continued from page 13

Jeffrey M. Sangster

Practice Areas
+ Administrative Proceedings
+ Claim Litigation/Arbitration
+ Construction
+ Construction Project
Development

+ Contract Drafting and Negotiation

+ Environmental Law for
Construction

+ Insurance and Bonding

« Lien, Bond, Trust Fund Act
Compliance and Enforcement

+ Post-Bid

+ Risk Analysis and Mitigation Plan
- Strategic Assistance with Project

Execution

Education

« J.D., Wayne State University Law

School, 1979

+ B.A., cum laude, Michigan State

University, 1975

Bar & Court Admissions
+ State of Michigan, 1979
+ U.S. District Court, Eastern
District of Michigan, 1979
« U.S. Court of Appeals, Sixth
Circuit, 1993
« U.S. Supreme Court, 2005

Honors

Best Lawyers in America, based on
peer review, most recently in 2019
and 2018

R. Edward Boucher is a
construction lawyer who helps
his clients’ projects become
successful. He works with them
in the project planning and
negotiation phase to identify
and reduce risk and, in many
cases, to help them structure
their overall approach to the
project. He also works with
them during the project to help
manage difficult events and
brewing claims, and he works
with them after the project to
resolve claims, ideally through
negotiation or mediation but
also through arbitration or litigation when necessary.

Clients seek out Ed for his depth of industry knowledge, for his talent
in developing effective and practical solutions to problems that arise
during projects, and for the excellent results he obtains for them in
litigation. His construction industry clients run the gamut from developers
and institutional owners to general contractors and construction
managers to trade contractors and suppliers.

R. Edward Boucher

Practice Areas

+ Claim Litigation/Arbitration

+ Construction

+ Construction Project Development

» Contract Drafting and Negotiation

* Insurance and Bonding

+ Lien, Bond, Trust Fund Act Compliance and Enforcement
» Post-Bid

* Real Estate Land Use and Zoning

+ Risk Analysis and Mitigation Plan

+ Strategic Assistance with Project Execution

Education
+ J.D., Wayne State University Law School, 1997
- B.A., Albion College, 1987

Bar & Court Admissions

+ State of Michigan, 1997

+ U.S. District Court, Eastern District of Michigan
+ U.S. District Court, Western District of Michigan
+ United States Supreme Court, 2005

Honors
Best Lawyers in America, based on peer review, most recently in 2019
and 2018. &

WWW.THINKMITA.ORG
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Avoid layoffs.
Keep your skilled workers.
Save money.

Work Share s a program that helps employers to maintain operational productivity during declines in
regular business activity. With Work Share, rather than being laid off, eligible employees work a reduced
number of hours in the work week and receive a portion of weekly unemployment benefits. Employers are
able to retain skilled employees and avoid the expense of recruiting, hiring and training new workers. For more
information about Work Share, visit our website at michigan.gov/uia or call 1-844-WORKSHR (967-5747).

A Smart Alternative to Layoffs (> WorkShare

I8EENT /' michigan.gov/uia

INVESTMENT AGENCY



MITA Scholarship Fund Update:

Wild Game Dinner Wildly
Successful Four Years Running

The 4th Annual Wild Game
Dinner & Scholarship Fundraiser was
a smashing success on September
18 at the Palazzo Grande in Shelby
Township. Nearly 600 members
attended the event and $25,000 was
generated for the MITA Scholarship
Fund, breaking last year’s record of
$20,000. A great time was had by all
as attendees noshed on authentic
wild game fare (camel meatballs,
anyone?), entered multiple 50/50
raffles and enjoyed dropping tickets
in buckets to win entire tables
featuring fun themes. The high dollar
Bote Rover was a particularly neat
item to spend a $50 ticket on for
numerous individuals.

Fundraisers like this are not
possible without generous member
support in terms of sponsorship,
attendance and participation at the
event. We are so glad that members
not only enjoyed themselves, but that
everyone got behind the purpose
of it, which was to support the
continued growth and development
of the MITA Scholarship Fund for the
benefit of future generations in the
industry. Thank you to everyone for
your contributions!

The MITA Scholarship Fund
Committee of the Board of Directors
has also been working to update the
application process for individuals
looking to receive a scholarship
in the future. Stay tuned for more
information regarding application
requirements and deadlines in late
2019/early 2020. &

WWW.THINKMITA.ORG
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WINTER 2020:

Thank you to everyone who has contributed to the MITA PAC this year. Your generosity is greatly appreciated.
If you haven’t donated to the MITA PAC vyet this year, please consider making a contribution today. £

FirstName LastName Company Donation
ok VandenBos _Pete's Contracting, nc.  $50000
- S VandenBos _Petes Contracting, nc.  $50000
David Marsh . Peninsula Prestress Company _ $30000
Man Sandell . CodillacAsphat LI  ......820000
DA Edgecomb _ Sanches Construction Company  ~ $50000
Remi Coolsaet R L. Coolsaet Construction Company  $500.00
.Lncon ... Noel ........ Payne & Dolan, Inc.  ....825000
Mikg DeFinis ... Angelo lafrate Construction Company  $25000
Dan Eriksson __HoffmanBros, Inc. .. 8750000
o Peake ... Action Traffic Maintenance $150000
Mikg Peake ... Action Traffic Maintenance  _ $150000
Dae Chambers __ Jensen Bridge & Supply Company _ _ $250.00
Jndew OConnor _ C.A HullCo.Inc. ~ ....S818000
L Schweiizer GM&SonsInc.  ...........525000
Ricky Gallegos  _GM&Sons,inc. ... 815000
el Schweitzer GM&Sons,nc. . .....$90000
Ll Marsh ... Peninsula Prestress Company $300.00
Aden Shea ... PX. Contracting, Inc. .....850000
don Kloet ... U.P. Concrete Pipe Co, Inc.  $1.00000
Lraig Fons ... GBMCompanies . .............. 5100000
Peter Scodeller.  _ Scodeller Construction, Inc.  $1,000.00
Bob Adoock .. Angelo lafrate Construction Company  $4,000.00
B0 s Lammy . Modern Companies . ...8$100000
Mark Campbell  GM&Sons,inc. .........520000
Lo Nowicki .. M&M Excavating Co., e,  $50000
o Landre ... M&M Excavating Co. e, $500.00
Brandie Meisner __M&M Excavating Co, Inc.  $1000.00
LI Measel ... Ace Cutting Equipment  $100000
o, Larabel .. Ferris State University ..$500.00
dack Dykstra . Jack Dykstra Excavating, Inc. ___ §1,000.00
Dermick .. ATBNS ... Anlaan Corporation  $20000
Nigk ... Baker ... Anlaan Corporation . $200000
Dave TerBeek IS Construction Equipment  ~ §1.690.00
W, Fisher ... Fisher Companies . ...$200000
o, DiPonio . JayDee Contractors, Inc. _ $10,00000
Mike . Malowre  C.A-HulCo,lnc. . ......53500000

Bob Nobbs Edw. C. Levy Co. $500.00
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FirstName LastName Company Donation

ot Shea ... PK. Contracting, Inc. ... 5060000
dee Johnston __ Johnston Contracting, inc. _ $1,000.00
Brent .. Gerken ... Gerken Paving, Inc. ....8$100000
rian Dodds ... D &R Earthmoving, LLC ... 850000
JDennis ... Seully ... Mapes Insurance Agency §20000
Keith kA Rieth-Riley Construction Co, Inc.  ~ $5,00000
LB Urban ... Butzellong .....50000
ey Pigprzak TR Pieprzak Company  $50000
Pyan O'Donnell __ Anlaan Corporation . $200000
e ... Zito Construction Co. ... 850000
o Fortier ...... Bacco Construction Co. . $1.00000
damie Lemke .. Give EmABrake Safety  $250000
o Acciavatti _ Pamar Enterprises, Inc. . $1.00000
o Macinis . JRM Gonsutting, LLC ... 58000
dacquie Katterman __Katterman Trucking, Inc. ~ $20000
Lingoln ... Noel ... Payne & Dolan, Inc. ... $25000
Ay Hall ... Ebony Construction Co., nc. _ $500.00
JDave strus . Grand Valley Concrete Products  $75000
ndrew .. Ross ... Utiity Contracting, Co. _  .....$20000
Jan Cortis ... Cortis Brothers  ........525000
Domn Blls .......... CS! Geoturf,Inc. .......560000
Remi Coolsaet R L. Coolsaet Construction Company  $500.00
JDave Maas ... Diversco Consfruction Co., nc. $1,500.00
E Boucher Kotz Sangster WysockiPC. ~ ~ $50000
oy Broad ... TeamEimers ...........5500000
e ... Chambers _ Jensen Bridge & Supply  $25000
pad Muscat .. Cortis Brothers Trucking & Excavating $25000
Mare vanTil ... Givo EmABrakeSafety $100000
ete Vandenbos _Pete’s Contracting, Inc. . §500.00
ok Vandenbos _ Pete’s Contracting, Inc.  $500.00
L S Rose ... Rehmann Robson ... 500000
Mie Buck ... The Salus Group _ ............... 550000
Ay Trahey .. Great Lakes Engineering Group ~ $1,000.00
JDoug ... Kaz ... MUE. Incorporated ......5$100000
Jodd Schrader _Hardman Construction, Inc. $50000
Scott Bazinet Lowe Construction Company $4,000.00



| 1-800-FAST-OIL - CORRIGANDIL.COM

BRIDGE & SUPPLY COMPANY

CORRUGATED STEEL PIPE INDUSTRIAL § AUTOMOTIVE LUBRICANTS « DIESEL  GASOLIN + DEF » PROPANE
STORMWATER DETENTION SYSTEMS

GEOTEXTILE FABRICS Locanons: | « mexson © MANCHESTER ~ « ML~ SHGINAW
« STURGIS * TOLEDD « WHEELER = WHITHORE LAKE

+ BATTLE CREEK - BRIGHTON « DETROIT « ELMORE

SANDUSKY

400 Stoney Creek Drive
Sandusky, M1 48471
810-648-3000
Fax: 810-648-3549
www.jensenbridge.com

Construction takes teamwork.
And trust.

No matter what you construct, trust the attorneys
at Butzel Long’s Construction practive to be with
you every step of the way. With deep industry
knowledge in everything from government
relations to project management to business
and commercial litigation, solving problems

and gefting results is what we do, from bidding
to — and beyond — completion.

Eric J. Flessland Jim Urban Paul M. Mersino Michael C. Decker
P: 313.983.6901 P: 517.372.4385 P: 313.225.7015 P: 517.372.4928
C:734.778.1964 C:517.930.4185 C: 313.269.2651 C:248.379.6602
flessland@butzel.com urban@butzel.com mersino@butzel.com decker@butzel.com

BUTZEL LONG

ALexMundiMember ATTORNEYS & COUNSELORS bUTZGLCom
Trust. Always.

Michigan * New York « Washington, D.C. ¢ Alliance Offices Worldwide

WWW.THINKMITA.ORG 23



LEGAL ISSUES

MITA Joins Battle Over Whether CGL
Policies Cover Property Damage Arising
Out of Subcontractor’s Defective Work

By Eric J. Flessland — Butzel Long

If you haven’t noticed, there is a war going on in the
construction industry. Contractors’ insurers are financing
a national war against property damage coverage-
coverage that their underwriters have been promising
(and providing in their insurance products) since 1973.”
The primary focus of this war is whether a subcontractor’s
defective work that damages a portion of a project is
an occurrence and thus covered under the general
contractor’s Commercial General Liability (“CGL”) policy.

Liability insurance provides coverage against
accidents. If defective work is accidental, then generally,
liability insurance should cover claims for property
damage arising from defective wor—depending on whose
property was damaged. But should it cover damage
caused by a subcontractor? This is one of the most
debated issues in construction law, and one in which
MITA has become involved to ensure its members receive
the coverage to which all its members are entitled.

Supreme Courts in the majority of states around
the country which have considered the issue have
ruled accidental property damage arising out of a
subcontractor’s work is covered, even if the damage is
to the policy holder’s work. The courts that find coverage
for property damage caused by defective construction
reach this conclusion by applying the express language
of the CGL policy. The Insurance Services Office (“ISO”),
which writes the standard CGL policies, says that is
precisely how the liability policy should be interpreted and
enforced. Therefore, it follows that the courts refusing to
find coverage do so by ignoring the express language of
the policy.’ Unfortunately, the Michigan Court of Appeals
is one court adopting a rule based on “public policy”
rather than the policy language. This rule most often
destroys coverage most general contractors believe they
purchased. So far, the Michigan Supreme Court has not
taken a position on the issue.

The Michigan Supreme Court has an opportunity,
however, to join the majority of jurisdictions that enforce

24 MITA CROSSSECTION WINTER 2020

the CGL policy as written, and to correct the misguided
interpretation espoused by the Michigan Court of Appeals.
In Skanska USA Building Inc. v. M.A.P. Mechanical
Contractors, Inc., and Amerisure Insurance Company, the
general contractor received an adverse coverage ruling in
the Court of Appeals, and has applied for Leave to Appeal
to the Michigan Supreme Court. Skanska seeks to overturn
the Court of Appeals’ “public policy” interpretation of
contract language. To protect its members, MITA has filed
a “Friend of the Court” brief, urging the Supreme Court to

Continued on page 27

nthconsultants.com
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2020 EVENTS GALENDAR

January 22-24, 2020
MITA Annual Conference
Soaring Eagle Casino & Resort

January 22, 2020 @ 9:00 a.m.
Board Meeting

Soaring Eagle Casino & Resort
February 22-29, 2020 O

Management Conference

o Atlantis, Bahamas TBD

European Pheasant/DREW Foundation Hunt

. Crooked Foot Hunt Club
April 14, 2020 @ 1:00 p.m. O

MITA Board Meeting, MITA Office

O June 10, 2020 @ 9:00 a.m.

MITA Western Golf Outing

Boulder Creek, Grand Rapids
July 8, 2020 @ 9:00 a.m. O

MITA Metro Golf Outing
Twin Lakes Golf Course, Oakland

o July 23, 2020 @ 9:00 a.m.

MITA Board Meeting, Crystal Mountain
August 26, 2020 @ 9:00 a.m. O

MITA Central Golf Outing
Eagle Eye Golf Club, East Lansing

September 15, 2020 @ 8:30 a.m.

MITA Board Meeting, Country Club of Lansing
September 24, 2020 @ 6:00 p.m. O

Wild Game Dinner,
Palazzo Grande, Shelby Township

O December 11, 2020 @ 9:00 a.m.

Board Meeting, Country Club of Lansing
December 11, 2020 @ 11:30 a.m. O

Central Holiday Party, Country Club of Lansing

December 15, 2020 @ 11:30 a.m.

Western Holiday Party, Location TBD
December 17, 2020 @ 11:30 a.m. O

Metro Holiday Party, Location TBD | giq Letting Dates

January 10, 2020 / February 7, 2020
March 6, 2020 / April 3, 2020

May 1, 2020 / June 5, 2020

July 10, 2020 / August 7, 2020
September 4, 2020 / October 2, 2020
November 6, 2020 /December 4, 2020

O




LEGAL ISSUES

Continued from page 24

grant leave to appeal, and to adopt
the correct interpretation rule based
on the express language of the CGL
policy. Other trade associations
then filed similar briefs, and the
insurance industry association has
filed counter briefs. The battle lines
have been drawn, and the importance
of this issue to the construction
industry is obvious. Hopefully the
Michigan Supreme Court takes up the
challenge and issues a clear ruling
based on the CGL language.
Liability insurance policies begin
with a broad grant of coverage
in the insuring agreement, and
then list numerous exclusions that
substantially narrow that coverage.
Some of those exclusions are then
tempered by exceptions which
give back the coverage taken away
by the exclusion. In this article,
we will discuss the structure of
liability policies, the current state
of the coverage debate, and the
fight MITA has joined to bring the
Michigan insurance policies in line
with the ISO’s intent and contractor’s
expectations.

The Structure of CGL Insurance

Contractors purchase Commercial
General Liability insurance to
protect themselves from claims for
personal injury and property damage.
Coverage for personal injury caused
by defective work is rarely an issue.
Property damage is another story.
The standard ISO CGL policy begins
with a broad statement granting
coverage:

We will pay those sums that the
insured becomes legally obligated to
pay as damages because of bodily
injury or property damage to which
this insurance applies.

This broad statement of coverage

is then immediately limited by:

This insurance applies to bodily
injury and property damage only if:

1)The bodily injury or property
damage is caused by an occurrence.

CGL policies define “property
damage” as either physical injury to
tangible property or loss of use of
tangible property that is not physically
injured. An “occurrence” is as “an
accident, including continuous or
repeated exposure to substantially
the same general harmful conditions.”
While “accident” is not defined in the
standard CGL policy, the Michigan
Supreme Court has repeatedly stated
“accident” means not only “accidental
events,” but also injuries or damage
neither expected nor intended from
the standpoint of the insured.™ If some
event or change occurs without the
policy’s holder’s intent, but rather
through carelessness, unawareness,
ignorance, or a combination of causes
and produces unfortunate property
damage, the loss is covered by the
CGLs initial grant of coverage.

It is the rare instance that a
contractor policy holder intentionally
damages a project it is constructing.
In the construction context, therefore,
accidental property damage arising
out of defective work normally is
an occurrence under the express
language of the CGL policy. That
is not the end of the analysis. The
CGL then requires an examination
of the exclusions from the broad
grant of coverage, and exceptions
to the exclusions before a coverage
determination may be made.

When deficient work damages a
portion of a completed project, the
battle will most often be over the “Your
Work” exclusion:

This insurance does not apply to:
|. Damage to Your Work

“Property damage” to “your work”
arising out of it or any part of it and
included in the “products completed
operations hazard.”

This exclusion does not apply
if the damaged work or the work
out of which the damage arises
was performed on your behalf by a
subcontractor.

The last sentence in this
exclusion is commonly known as
the Subcontractor Exception to the
“Damage to Your Work” exclusion.

To understand and properly
apply the “Your Work” exclusion, you
must appreciate the evolution of that
provision. The ISO standard-form
CGL policy has undergone several
revisions since its initial drafting
in 1940. The 1973 standard-form
CGL policy precluded coverage for
property damage to an insured’s
own completed work, regardless of
whether the damages were caused by
work completed by the contractor or
“on [its] behalf” by a subcontractor.
The 1973 version of the “Your
Work” exclusion did not contain a
subcontractor exception. Instead,
subcontractor-caused damage was
considered a risk inherent to the
construction business and explicitly
excluded from coverage in CGL
policies.

Over time, general contractors
became increasingly reliant on
subcontractors’ work and became
dissatisfied with the lack of CGL policy
coverage when the general contractor
was not directly responsible for
defective work." In response, the 1976
standard-form CGL policy eliminated
the phrase “or on behalf of” from the
“Your Work” exclusion. The policy thus
broadened coverage by no longer

Continued on page 28
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Continued from page 27

excluding damages arising from faulty
subcontractor work. Contractors
could pay a higher premium to add
additional coverage for property
damage arising from completed work
performed by subcontractors. This
optional coverage provision was
known as the “Broad Form Property
Damage Endorsement” and provided
that the policy only excluded “property
damage to completed work performed
by the named insured.”

THE LOGICAL RATIONALE
BEHIND THE “YOUR WORK”
EXCLUSION

This dichotomy of coverage makes
sense from a public policy standpoint.
A CGL policy is a risk-shifting
document. A contractor performing
its own work controls the factors that
could produce property damage to
its completed operations. An insured
can prevent damage to its own
work simply by performing the work
correctly. As a result, the CGL policy
does not protect the policyholder from
damage to its own product caused
by the policyholder’s own negligence.
That is the purpose of the “Your
Work” exclusion. The Contractor
retains the risk that its negligence
may cause damage to its work, and
the Contractor retains the financial
responsibility to repair the damage.
Otherwise, the central concept of
insurance would be violated if an
insured is allowed through intentional
or reckless acts to control the risks
covered by the policy."" As one court
noted, “the policy in question does
not cover the accident of faulty
workmanship but rather faulty
workmanship which causes an
accident.™i

However, a contractor does not
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control a subcontractor in the same
manner. Through indemnification

and other provisions, the subcontract
documents shift the risk of loss

down to the subcontractor, who is
best situated to prevent damage to
the project from the carelessness

or negligence of its own crews. In

the same way, the Subcontractor
Exception to the “Your Work”
exclusion shifts the risk of a covered
loss to the subcontractor, and
maintains coverage for the general
contractor. The subcontractor

retains the risk its crews may cause
property damage to its work and to
other portions of the project (i.e., the
work of the general contractor.) The
subcontractor’s CGL policy will insure
the damage to other portions of the
project (third-party property damage),
but damage to the subcontractor’s
work arising out of the subcontractor’s
operations will be excluded by the
“Your Work” exclusion in its CGL
policy.

In 1986, the ISO attempted to clear
up confusion by expressly stating in
the standard-form CGL policy that
the “Your Work” exclusion does not
apply “if the damaged work ... was
performed ... by a subcontractor.”
Since then, the ISO standard-form
CGL policy has contained materially
identical language to the “Your
Work” exclusion and Subcontractor
Exception language that appears in
the Policy.

The insurance and policyholder
communities agreed that the CGL
policy should provide coverage for
defective construction claims so long
as the allegedly defective work had
been performed by a subcontractor
rather than the policyholder itself. This
resulted both because of the demands
of the policyholder community (which
wanted this sort of coverage) and the

view of insurers that the CGL was
a more attractive product that could
be better sold if it contained this
coverage.x

For these compelling and obvious
reasons, the highest court in the
states that have addressed this issue
have adopted this interpretation, and
found coverage under the contractor’s
CGL policy when a subcontractor’s
defective work damages the
contractor’s completed operations.

THE MICHIGAN COURT OF
APPEALS’ TWISTED RULE

The Michigan Court of Appeals
has adopted a public policy rationale
which expands the application
of the “Your Work” exclusion by
incorporating it into the definition
of “occurrence.” When a policy
holder unintentionally damages
its own work, there is no coverage
through operation of the “Your
Work” exclusion. According to the
Michigan Court of Appeals public
policy rationale, an accident can arise
from the policy holder’s negligence
or breach of warranty, but only if
the damage extends beyond the
policy holder’s own work product.
This judicially created definition of
occurrence achieves the same result
of the “Your Work” exclusion but in
a summary fashion that artificially
narrows the broad grant of coverage
at the outset.

The CGLs definition of
“occurrence” says nothing about
whose property is damaged—the
focus of that portion of the policy
is upon the policy holder’s intent. If
accidental property damage occurs,
the coverage analysis inquires (1)
whose property was damaged, and
(2) who caused the damage. Rather

Continued on page 33



GENERAL MOTORS FLEET

creating solutions

for your business

GREAT
Products

Warranty: Chevrolet & GMC fleet
vehicles are covered by a 5 years
/100,000 miles powertrain
warranty. GM’s warranty is fully
transferable. This means if fleet
vehicles are disposed prior to the
expiration of the coverage, the
remaining warranty coverage is
transferred to the second owner.
This could increase the resale
value of your fleet vehicles.

INNOVATIVE EXCEPTIONAL
Business Solutions Customer Service

Technology: GM Fleet offers a Service: GM has the

wide range of technology largest dealer network in
solutions to fit your needs. U.S., which means

From 4GLTE Wifi-capable servicing your vehicles will
vehicles to a multitude of never be a challenge. GM
telematics solutions like was ranked highest in
Commercial Link and OnStar. Sales and Service

Our solutions are designed Satisfaction by J.D.

to safely transform your fleet Power.

vehicles into a mobile office.

Generous Fleet Incentives Available on Most
GM Models Exclusively to MITA Members.

Contact us for details!

Michael Rhoads
Commercial District Manager
M: (313) 580-5948

E: Michael.Rhoads@gm.com



2019 Summer Conference

The MITA

2019 Summer
Conference

at Crystal
Mountain, and
golf outings
across the state
were made
possible by

the generous
donations of
many Sponsors.

KOHIIZS FONIC) SRR

ATTORNEYS AND COUNSELORS AT LAW

Detroit *« Bloomfield Hills * Grand Rapids * Southwest Michigan

40 Years of Construction Law

RES PO N SIVE S E RVIC E. Contrac.tors anq Owners alike trust Kot; Sa.ngster
EXPERIENCED COU N SEL. to provide a solid legal foundation for bidding,

contracting, labor, litigation and more. In 40 years
we've built a vast body of experience and a

Kotz Sangster is your law firm. reputation for achieving winning results in
Michigan’s construction industry. Here's to 40 more!

Jeff Sangster (313) 259.8655 <+ Ed Boucher (313) 259.8582 + kotzsangster.com
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2019 Golf Outing Sponsors

» DoerenMayhew

CEMENT comPARY

Michigan [T

Building Michigan for 105 Years
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2019 MITA THEA Yo
Wild Game

Dinner

CEMENT comPA

With around 600 people in attendance,
the 2019 MITA Wild Game Dinner was a
great success. Thanks to the generous
donations from our many sponsors, who
made this event possible. And of course ECONTW"NG
thank you to all who participated! 2

/f mccqnn Your New CASE Dealer
74
serving tne constructor> - WV @’ F@ Here to Help

Services to Increase Your Uptime

* Quick parts delivery

* On-site emergency service
* Repairs in our shops, completed as scheduled
* Rental equipment

* Matching the machines you need to your
job requirements

- 3260 142nd Ave | Dorr, MI 49323 e (616) 371-7250

Learn More about Your New CASE Dealer at www.McCannOnline.com
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LEGAL ISSUES

Continued from page 28 and the coverage analysis proceeds

to consider the exclusions. However,
if precisely the same unforeseen
incident damages the contractor’s
work product, the Michigan Court

of Appeals has concluded that

there is no “occurrence” regardless
of whether the contractor directly
performed the damaged work or
whether a subcontractor’s negligence
caused the damage. This judicially
imposed definition eliminates the

than relying upon the CGL policy’s
express language, the Michigan Court
of Appeals in Skanska held that an
“occurrence” cannot include damages
to the insured work from its own faulty
workmanship. Michigan courts have
focused on the particular property
damaged to determine whether an
“occurrence” has happened. An
unforeseen incident that damages
third-party property is an occurrence,

616.531.8705

www.gebsafety.com

Michigan’s p remuer provider of
traffic control services and equipment

Delineator
Devices

/////
7////

Barricades

L.“ Traverse City

Grand Rapids @Saglnaw

Precise Traffic
Plan Designs

Exceptional Expertise
and Customer Service 2

Jackson

Call our traffic control experts today!

Pledged to Traffic Safety Excellence

GRAND RAPIDS JACKSON MARQUETTE SAGINAW  TRAVERSE CITY
2610 Sanford Ave. 3201 W. Michigan Ave. 100 Industrial Dr. 3302 W. Sawyer Dr. 6502 M-37 South
Grandville, Ml 49418 Jackson, MI 49202 Marquette, M1 49855  Saginaw, MI 48601 Kingsley, Ml 49649
616.531.8705 517.459.0643 906.249.1892 989.752.6333 231.263.6625

“Subcontractor Exception” to the
“Your Work” exclusion, which ISO
states ensures coverage for the
prime contractor whose work product
was damaged by a subcontractor’s
operations.

MITA FIGHTS FOR ITS MEMBERS

Given the significance of this issue
to the entire construction industry
and its members, MITA has joined
in the fight. It has filed a “Friend of
the Court” brief urging the Michigan
Supreme Court to accept Skanska’s
application for leave to appeal, and to
adopt the interpretation the ISO states
was intended by the “Subcontractor
Exception” to the “Your Work”
exclusions.

A fundamental tenet of Michigan
jurisprudence, like that of every state,
is that unambiguous contracts are
not open to judicial construction and
must be enforced as written. Courts
enforce contracts according to their
unambiguous terms because doing so
respects the freedom of individuals to
contract. The general rule of contracts
is that competent persons shall have
the utmost liberty of contracting and
that their agreements voluntarily and
fairly made shall be held valid and
enforced in the courts. It is this tenet
which guided the holdings in other
jurisdictions.

MITA’s brief asks the Supreme
Court to consider the 2013 trendsetter
case from the West Virginia Supreme
Court involving a lawsuit arising out
of defects at a newly constructed
residential project.® Only the project
itself suffered damage, and the
builder’s insurer denied coverage
because, among other reasons,
allegations of defective construction
do not constitute an “occurrence.”
That position followed several prior

Continued on page 35
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Great Lakes Engineering Group, LLC

www.glengineering.com

Amy L. Trahey, P.E.

MCALPINE
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Amy L. Trahey, P.E., the founder
and president of Great Lakes
Engineering Group , LLC and a
member of the MITA Board of
Directors, was recently named to
the Mackinac Bridge Authority by
Governor Gretchen Whitmer.

Trahey was appointed to succeed
Barbara J. Brown, for a term that will
expire June 30, 2022.

“Kim Novak of the Mackinac
Bridge Authority said | am officially
the only board member who has
been to the very top of the bridge
and the very bottom of the bridge,

since we did the underwater
inspection back in 2012,” Trahey
said. “The Mackinac Bridge is
acutally the bridge that inspired me
to become a civil engineer, so it is
really special and full circle.”

The Mackinac Bridge Authority
is committed to preserving and
maintaining the state of Michigan’s
single largest asset and one of the
world’s leading suspension bridges
to provide safe, pleasurable, and
expedient passage over the Straits
of Mackinac for economic benefit
and improved quality of life. &



LEGAL ISSUES

Continued from page 33

rulings of the West Virginia Supreme
Court. Ignoring precedent, the Court
held the term “occurrence” in a CGL
policy includes defective construction.
The court reasoned by defining
“occurrence” to mean “an accident,”
all damages or injuries unintentionally
caused by an insured fall within the
CGL policy’s insuring agreement. The
court focused further on the express
language of the policy to support its
conclusion, noting the “Your Work”
exclusion implied damage to the
policy holder’s work must be within
the insuring agreement. Otherwise,
the exclusion would be meaningless.
Also in 2013, the North Dakota
Supreme Court similarly overturned
precedence, and held defective
construction may constitute an

“occurrence” provided the policy
holder did not expect or intend the
faulty work and resulting property
damage.” In that case, homeowners
claimed their homes were damaged
because of substantial shifting
caused by improper footings and
inadequately compacted soil under
the home’s footings and foundations.
After examining the standard CGL
policy’s drafting history and surveying
cases nationwide, the North Dakota
Supreme Court concluded defective
construction could qualify as an
“occurrence” under the builder’s
liability policy if the builder did not
intend or expect the faulty work

and the property damage was not
anticipated or intentional. In explaining
why it departed from its previous
holdings, the North Dakota Supreme

Court explained that previous case
law incorrectly distinguished between
defective construction that damages
only the insured’s work, and defective
construction that damages a third-
party’s work or property. The Court
found there is nothing in the definition
of “occurrence” which supports
differentiating between the two types
of damages.

MITA’s brief urges the Michigan
Supreme Court to similarly review the
CGL policy’s drafting history, the ISO
explanation of how to interpret the
changes, and to note the nationwide
trend to find defective work not done
intentionally to be accidental and,
therefore, an occurrence under CGL
insurance. Coverage will then depend
upon operation of the “Your Work”

Continued on page 38
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Brett Laughlin, P.E.

1. What is your background?

| have had the privilege to
work at the Ottawa County Road
Commission (OCRC) for the past
22 years, serving as the managing
director since 2010. | have over
28 years of experience in civil
engineering with an emphasis
in road and bridge design,
construction engineering, and
project management. Before joining
the OCRC, | worked for a consultant
as a project engineer on some
notable projects, including: the St.
Louis Arch Underground Theatre,
the Franklin Virginia Union Camp
Paper Mill De-Inking Facility and the
Denver International Airport.

| hold a Bachelor of Science
degree in civil engineering from
Michigan Technological University
and am a registered Professional
Engineer within the State of
Michigan.

Know Your Owner
Brett Laughlin, P.E., Managing Director,
Ottawa County Road Commission

2. How do you interact with
MITA members?

Improvements toward the
county road infrastructure has
greatly increased since the
implementation of the additional
transportation funding from the
State of Michigan. We have
relied on a great partnership with
our local contractors to provide
reconstruction, resurfacing
and preventative maintenance
treatments along our county roads.
This relationship has even provided
the ability for these local partners to
assist with winter maintenance and
other routine maintenance activities.

3. Given the increased funding
that public owners are seeing,
what is your outlook for work
in Kent County?

Through public involvement and
asset management principals, the
Ottawa County Road Commission
has developed a Strategic
Improvement Plan that serves as
a 5-year blueprint to effectively
plan the investment of resources to
improve, maintain and preserve the
OCRC transportation infrastructure.
This is a systematic process of
operating, maintaining, upgrading
and expanding transportation

assets effectively through their

life cycle. The plan focuses on

asset management, engineering

and economic analysis, and other
tools to comprehensively evaluate
the data and view the “big picture”
before making decisions as to how
specific resources should be utilized.

The latest Strategic Improvement
Plan outlines a positive outlook
for continued investment
toward improvements to the
county road infrastructure. This
investment would not be possible
if were not for the continued
support received from township
contributions, voter confidence
with a countywide road millage and
the state’s ongoing dedication to
providing transportation revenue.
These investments will not be
accomplished without our friends
from the private industry who can
deliver and provide high-quality
services. &

OCOC Contact info:

Ottawa County Road Commission
Phone: 616-842-5400

Fax: 616-850-7237

Email: info@ottawacorc.com
Web: ottawacorc.com
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LEGAL ISSUES

Continued from page 35

exclusion and the Subcontractor
Exception. This does not necessarily
mean, however that CGL insurance
will always pay for property damage
caused by defective work. The trend
to find defective work accidental is
not a trend to convert CGL insurance
into a surety bond, and make CGL
insurance pay for defective work in
all instances. It is instead a trend

to allow the CGL policy, rather

than judicial policy, determine
whether property damage caused

by defective work is covered. As
written, accidental property damage
arising out of a contractor’s work
constitutes an “occurrence,” and when
the subcontractor is the entity which
negligently or carelessly performed
the damage-causing work, the
contractor’s policy provides coverage
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for the property damage.

The Supreme Court is expected
to announce later this year whether
it has granted leave to appeal. We
shall advise MITA members of that
determination in the next Cross-
Section. &

'O’Connor, What Every Construction Lawyer
Should Know About CGL Coverage for
Defective Construction, 21 Constr. Law. 15
(2001).

i0’Connor, What Every Court Should
Know About Insurance Coverage for Defective
Construction, 5 Journal of the ACCL, No. 1
(Winter 2011).

ISouth Macomb Disposal Auth v Am Ins
Co, 225 Mich. App. 635 (1997).

YCGL Coverage Guide, App. A: 1973
CGL Form (excluding coverage for “property
damage to work performed by or on behalf of
the named insured” (emphasis added); see
Christopher C. French, Revisiting Construction
Defects as “Occurrences” Under CGL
Insurance Policies, 19 U. Pa. J. Bus. L. 101,
107 (2016) (“French”).

'See Steven Plitt et al., 9A Couch on Ins. §

129:19 (3rd ed. 2017).

VICGL Coverage Guide, App. A: Broad
Form Endorsement, at 295; see also Plitt at §
129:19.

Y'7A Appleman, Insurance Law and
Practice, § 4492.01 at 21 (1979)

viiweedo v. Stone-E-Brick, Inc., 81 N.J.
233, 249, 405 A. 2d 788, 796 (1979).

*See CGL Coverage Guide, App. B: 1986
Occurrence Form, at 299; see also Bruner at
§ 11:259.

*Christopher C. French, Construction
Defects: Are They “Occurrences”?, 47 Gonz. L.
Rev. 1, 8-9 (2011) (citing Jeffery W. Stempel,
Stempel on Insurance Contracts § 14.13d at
14-224.8 (3d ed. supp.2007))

“Cherrington v. Erie Ins Property &
Casualty Co., 745 S.E. 2d 508 (W. Va. 2013)

“IK&L Homes, Inc. v. American Family
Mutual Ins Co, 829 N. W. 2d 724 (N.D. 2013)

Contact Information:
Eric J. Flessland
Flessland@butzel.com
Direct: 313.983.6901
Mobile: 734.778.1964



SAFETY!

Svipe RaiL SHoRING Aruminum TRENCH SHIELDS SteeL TRENCH SHIELDS
STREET PLATES Pro-Brace HyprauLic FRAME Pro-GRrips & SToNE SAVERS
Michican’s Most Diverse TRENCH
' SHORING & SHIELDING RENTAL FLEET!

A'H NN Contact Pro-Tec EauipmenT Topay!

800-292-1225
WWW.PRO-TECEQUIPMENT.COM

THRee STOCK/ING LocATIONS TO BEST SERVE YOU!

East MicHiGan CenTrRAL MicHIGAN WEesT MicHiGaN
33100 Beecuwoobp St 4837 West GRAND River AVE. 5460 367H St. SE
WestLanp, Ml 48185 Lansing, Ml 48906 Granp Rapins, MI 49512

888-292-1225 800-292-1225 877-292-1225




&

DEWATERING | ONE-PASS TRENCHING | BYPASS PUMPING | POWER GENERATION

Our mission is to be the premier provider of
dewatering, one-pass trenching, bypass
pumping and power generation equipment and
services across a variety of industries.

Through our manufacturer, Global Pump, we
offer a wide variety of economical, dependable
and highly efficient dewatering pumps and
jobsite equipment. As the largest user of our
own products, we ensure that our equipment is
designed to stand up to a variety of conditions
in @ multitude of applications.

1.866.MERSINO
24 HOUR SERVICE
WWW.MERSINO.COM
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Governor Visits MITA

Governor Gretchen Whitmer gave an update
on funding solutions to the MITA Board of
Directors at their September 2019 board
meeting, held at the MITA office in Okemos.
MITA’s Executive Vice President Mike
Nystrom is pictured to the left of the governor.

Is Your Company
Celebrating a
Major Anniversary?

MITA Member Milestones—that’s
a tongue twister that is actually
a fun project meant to remind
us all about the longevity and

Guy HURLEY

INSURANCE & SURETY SERVICES strength of the heavy/ highway and
underground construction industry.
Elevating and What better way to pat ourselves

on the back than to wish another
company well for their success?
You can get involved in this
project by first letting us know if
you are celebrating any major
milestones, which we think are 25
years, 50 years, and 100 years.
Anyone that hits 125, let us know—
please!:)
Please contact Nancy Brown,
MITA’s Director of Communications
Full-Service and Cross-Section Editor, with your
Insurance & Surety Provider anniversary date and she will take
it from there. The history of your
company, your logo and photos will
be published in the magazine, along
Professional Liability Insurance with ads from vendors or associates
Cyber Insurance who want to wish you well.
Surety Don't delay: Contact Nancy
today by calling the MITA office
at 517-347-8336 or email her at
nancybrown@thinkmita.org. And
thank you in advance for helping us
ghbh.com pat the industry on the back!

Exceeding Expectations

Property and Casualty Insurance

Claims Advocacy
Captive Insurance
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Problem Solver

MITA has created another tool for the toolbox. The new
Safety & Health Field Book is a truck proof version of the
MITA Build Your Own Safety Program. MIOSHA requires
that a safety program/policy be available on the jobsite and
the Safety & Health Field Book allows members to be in
compliance with the rules. The Field Book is also intended
to be a reference for employee questions, topics for tailgate
talks, OJT and corrective actions. MITA’s confined space and
crystalline silica policies are not a part of the new Field Book
due to their site-specific nature and requirements of those
particular rules. The MITA safety programs for crystalline silica
and confined spaces are available for download on the MITA
website at www.thinkmita.org. The Safety & Health Field Book
is available for $10.

If you wish to place an order, please call the MITA office at
517-347-8336. A

Metamorphosis: 2,000 feet of 01d Woodward Ave.

0ld Woodward Communication. Collaboration. Teamwork.

Avenue That's what it took to update nearly seven

Reconstruction miles of underground utilities (sewer main,
storm drains, building sewer services,

Birmingham, MI subgrade underdrain, water mains), 11,000
square yards of concrete pavement, 7,400
square yards of concrete sidewalks, and other
infrastructure needs.

2 ) Smart.Results.Fast.

The G2 team provided the geotechnical

engineering expertise to solve complex
CoggngFLNG issues and conducted special inspections
and materials testing during construction.
Birmingham city streets were back to normal

in four short months.

Troy, Ml 248.680.0400
Ann Arbor, Ml 734.350.9330
Chicagoland, IL 847.353.8740

@ LEARN MORE about G2 Consulting Group

www.g2consultinggroup.com
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Letters to MITA

Dear Nancy: Dear Ken:

| really appreciate the article! Looked great and got a | am so proud of the decision you made to be a part of the

ton of positive feedback already! Black Caucus Foundation of Michigan. Congratulations on
becoming a board member. You are such an asset to the

James Maioho Foundation. | look forward to your contributions.

McCann Industries
Winetta Chyil
Black Caucus Foundation of Michigan

COMMENT—Director of

Workforce Development

Continued from page 16

the Department of Labor. The way
the code reads, employers have
available funds, not to exceed
$10,000 per fiscal year, for the
administration of this subsection.

According to MDQOT, there are
very few employers that are taking
advantage of this provision. One of
the difficulties, according to MDOT,
is that employers have to prove
that their employee(s) are on state
subsidies or other state assistance.
This is often difficult information
to garner from an employee. Also,
as most things with the gederal
government, the forms that need
to be filled out are not simple. With
this said, there is federal funding
available to offset and help with the
training of employees. These funds
can be used to ensure that we are
providing training to employees
and help ensure that our workforce
is better prepared to handle the
difficulties associated with our
industry.

For more information regarding
this program, contact me at
kenbertolini@thinkmita.org or call
the MITA office at 517-347-8336.
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ARTBA NEWS

Kirk Steudle Wins
George S. Bartlett Award

Kirk Steudle

Kirk Steudle, former MDOT
director and now senior vice
president of Intelligent Transportation
Systems at Econolite, was recently
honored with ARTBA’'s George S.
Bartlett Award.

The Bartlett Award has been
conferred annually since 1931 to
an individual who has made an
outstanding contribution to advancing
highway construction, preservation,
and modernization practices. The
recipient is selected jointly by

ARTBA, the American Association
of State Highway & Transportation
Officials (AASHTO), and the
Transportation Research Board
(TRB).

Steudle spent 31 years at MDOT
where from 2006 to 2018 he served
as its director and oversaw a $5
billion budget and 2,700 employees.
His distinquished career also
includes serving as AASHTO’s
2011—2012 president and TRB’s
2014 chairman.
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INSURANCE @S SECURA BONDING

INSURANCE COMPANIES

Our Primary Client Goals:
Protect Your Assets
Control Your Costs

Provide Exceptional Service

ISO 9001:2000 Certified Co.
8031 M-15, STE. 100, CLARKSTON, MICHIGAN 48348

248-647-2500 | WWW.OAKLANDINSURANCE.COM | FAX 248-647-4689
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